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Han Van Meegeren’s infamous reputation in the Western art world stems not from his
skill as a straightforward forger of paintings. There have been others — both today and
in the early twentieth century — whose technique better captures the precise details of
individual Old Master works. Instead, Van Meegeren role in the greatest art scam in
modern history stems from his ability to create organic artworks that then could be
regarded as lost masterpieces. While some of his early creations possess strong
allusions to the subject matter of authentic seventeenth-century works, the majority of
his 1930s paintings portray scenes that were born entirely out of his own imagination.

At his trial, Van Meegeren stated the following:

| devised a plan to paint a picture based on my own ideas, in my own style, but
by using seventeenth-century pigments would ensure the painting would pass
the five tests that any seventeenth-century painting must pass.



The rest is history. By eschewing a forge-by-number style and focusing his attention on
color, canvas aging, graphology and his own model-less imagination, the Dutchman
succeeded in duping many of Europe’s foremost art historians (including the well-
informed collector Reichsmarschall Hermann Géring) while simultaneously collecting
millions of dollars in laundered sales revenue.

But were these works true forgeries? Van Meegeren’s complicity in their sale
clearly constitutes fraud, and the Dutch courts agreed; but considering the creative
nature of the pieces, one might argue they have stand-alone artistic integrity, and

therefore, because he died only 61 years ago, a full range of copyright protections.
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Though the latest version of The Berne Convention for the Protection of Literary and
Artistic Work provides a lengthy list of the various fixed mediums that may qualify for
international copyright protection, the agreement fails to articulate the amount of
originality that each of these works must have to become eligible, ostensibly leaving
that judgement up to each of the 163 membering nations and the cases tried therein.
Because creativity is not easily quantifiable, most countries use a variation of the
phrase “original works of authorship” to describe works that possess inherent
copyright.' Yet despite this unanimity in language, the interpretation and application of
this criterion is highly subjective. For example, photographs of public domain artworks
(e.g. official museum photography of Old Master paintings) taken in the United States
fail to garner copyright protection in federal courts, despite the amount of effort and
expertise needed in the staging and production of these images.? Meanwhile, the
United Kingdom recognizes that the same types of photos, though documentary and
unoriginal in nature, are covered by their domestic copyright because they required
significant time and energy from the author (i.e. the “sweat of the brow” doctrine).

Canadian law falls somewhere in between these two interpretations, stating that the
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“skill and judgement” of the author must be considered when determining copyright.®
Despite these differences, it is clear that the forthright originality employed by Van
Meegeren to create his later fakes qualifies for protection in any of the Berne
Convention nations. But a bigger question remains: Did Van Meegeren forgo his
copyright to these artworks when he signed them as Johannes Vermeer?

Ariel Katz, professor in the Faculty of Law at the University of Toronto, notes in
conversation that there is little case law to help definitively answer this question.
However, the act of passing one’s work off as the art of someone else does not
necessarily cause copyright to expire. Authors have long used pseudonyms to protect
their anonymity while still retaining a full range of protections over their work. Despite
Van Meegeren’s fraudulent intent and misrepresentation, his later paintings still remain
the exclusive product of his imagination, and therefore legally protected. However,
Katz also notes that, from an evidentiary prospective, Van Meegeren (or his estate)
must first demonstrate that he alone authored the works in question when suing for
copyright infringement. If the plaintiffs sought to impose anything more than an
injunction, they must then prove that the defendant had no equitable defense and was
fully aware that the artwork was not a Vermeer, but rather a Van Meegeren.

Furthermore, it is important to remember that the validity of copyright cannot be
tied to other unlawful acts because copyright is a statutory power. In other words,
copyright is a right to certain intellectual property — not a privilege — protected by
specific government legislation and exists for a work regardless if the artist committed
other crimes related to its creation and sale. For example, if an amateur photographer
takes a picture of a stranger without permission and sells the image for profit, the
photographer may be sued for invasion of privacy, but the copyright of the photograph
would remain intact. Similarly, if the owner of a piece of real estate lies to a prospective
buyer about mineral deposits and thereafter sold the property to the same buyer, the
seller may be guilty of fraud and breach of contract, but his original right to the
property is not invalidated; this, perhaps, is the best analogy to Van Meegeren’s story.

No statute exists which specifically nullifies his ownership these tangible artistic
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expressions, even if he originally claimed it as the work of someone else. Likewise,
there is no legislation that would transfer the copyright to the attributed artist (i.e.
Vermeer) or give away the rights to the public domain.

The museums which house Van Meegeren’s works seem to operate under the
assumption that his works are no different than that of any other artist, thus proving
they understand the inherent disconnect between the artist’s fraud and the legitimacy
of his copyright. When prompted with the question about whom to contact for artistic
reproduction rights of the forger’s most famous work, a museum representative
responded:

Even though there is still some discussion, Last Supper at Emmaus it [sic] is known as a
painting by Han van Meegeren, that makes the copyright still active, becouse [sic] Van
Meegeren died in 1947 and the copyright of the works of an artist last for seventy-five
years [in Holland] after the death of the artist. | can advice you to contact Pictoright in
Holland or any organisation who takes care of copyright for exact details. The painting
came in the collection of Museum Boijmans Van Beuningen in 1939 as a Vermeer.

Whether Van Meegeren’s estate earns licensing fees for his work remains unknown,
but the groundwork for such a strategy exists, both in legal theory and, as seen above,
in everyday practice. Yet the entire Van Meegeren saga yields only one clear winner:
after being duped into accessioning otherwise worthless Vermeer fakes, the Dutch
museum community now displays these paintings as potent symbols of national pride,
both for their roles in fooling the Nazis and as puzzle pieces in one of the art world’s
most exciting and unusual tales. And the loser? If only Vermeer had lived a little longer,
for his multimillion-dollar misrepresentation lawsuit exists solely in the minds of last

century’s Dutch trial lawyers...



